Council Vacancy/Appointment Basics
Ferndale City Clerk’s Office FAQ

Q. What laws discuss the vacancy and appointment process?

A. State law controls such a process. RCW 42.12 is the guiding title and chapter spelling out for governing bodies the ins and outs of a vacancy and appointment process.

Q. What causes a vacancy?
A.  RCW 42.12.010 outlines: The death of an incumbent; a resignation (“vacancy caused by resignation shall be deemed to occur upon the effective date of the resignation” (emphasis added)); removal of the officer, ceasing to be a legally-registered voter of the municipality; a felony conviction or any offense involving a violation of official oath; refusal or neglect to take oath of office, or to give or renew official bond, or to deposit such oath or bond within the time prescribed by law; decision of a competent tribunal declaring void an election or appointment; whenever a judgment shall be obtained against that incumbent for breach of the condition of their official bond.

Q. Once a vacancy occurs, how can we appoint a replacement?

A. In non-partisan offices, RCW 42.12.070 mandates:

  (1) Where one position is vacant, the remaining members of the governing body shall appoint a qualified person to fill the vacant position.

That is the basic guidance of state law on this matter. The law gives little information about the specific process for an appointment in order to provide more local control over the process.
Other controlling law includes the Washington State Open Public Meetings Act, however. All decisions and actions by a governing body regarding an appointment to a vacant seat must be done in an open public meeting. No interviews of candidates shall be conducted in executive session, but the qualifications of a candidate for appointment to elective office may be discussed in executive session (RCW 42.30.110). Absolutely no voting can take place in executive session on any potential appointee, including even a straw poll, etc. (Miller v. Tacoma, 138 Wn.2d 318 (1999))

Q. How long does the person we appoint remain in office?

A. Appointees serve until a qualified person is elected at the next local election. Upon election certification, whoever is selected by voters becomes the new council member. If the person who resigned would have been up for re-election that year, whoever is elected is automatically installed in that seat upon certification and is thusly elected through the full next term, too (i.e. – only that one election is held).

Q. Do we have to advertise to seek a vacancy?

A. There is no such requirement in state law requiring any advertisement to fill the vacancy. The method to fill the vacancy is specifically left out of state law, leaving such a decision to the council as a matter of local policy. This means the council may advertises if it wishes in a variety of formats, from the newspaper, to the city’s website, to social media and other electronic means.

Q. Can the council determine interview questions for the appointee selection process in executive session?

A. No. The Open Public Meetings Act is specifically designed to be “narrowly construed.” The only thing allowed under state law to be discussed in executive session is to evaluate the qualifications of a candidate for appointment to elective office.

Q. If a council member provides an effective resignation date, even though it’s months away, can we begin the appointment process, choose a replacement and just wait to install them until after the other council member is gone?

A. No. State law specifically states that a council does not make an appointment until after vacancy occurs. The vacancy doesn’t occur until the effective resignation date. That means nothing about the appointment process can occur until after the resignation (even advertising or taking any formal steps whatsoever as part of any process the council sets forth). Municipal Research Services Center advisors confirm this.

Q. May the mayor break a tie on a council vote to fill a council vacancy under the uniform vacancy-filling procedures set out in RCW 42.12.070? (MRSC question)

A. Yes. MRSC advisors state that since state law on the appointment process does not mention the tie-breaking powers of the mayor, and that state law on tie-breaking votes doesn’t bar such a vote on an appointment, the power remains.
